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REPLY COMMENTS OF NRTA AND OPASTCO
L. INTRODUCTION AND SUMMARY
The National Rural Telecom Association (NRTA) and the Organization for the

Promotion and Advancement of Small Telecommunications Companies (OPASTCO) submit
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these reply comments in response to comments filed in the above-captioned proceedings.! The
Commission is considering whether to retain its recently modified revenues-based methodology
for assessing universal service contributions or to adopt any of several proposals that base
contributions on the number and capacity of “connections” provided to a public network. NRTA
is an association of incumbent local exchange carriers (ILECs) that obtain financing under Rural
Utilities Service (RUS) and Rural Telephone Bank (RTB) programs. OPASTCO is a national
trade association representing approximately 500 small ILECs serving rural areas of the United
States. All of the members of both associations are rural telephone companies as defined in 47
U.S.C. §153(37). In addition, almost all of the members of both associations rely on some form
of federal universal service funding to provide affordable, high-quality service within their high-
cost, rural territories.

Comments in response to the Commission’s Second Further Notice of Proposed
Rulemaking (SFNPRM) overwhelmingly confirm NRTA and OPASTCO’s earlier conclusion
that both the “connections-based” proposal with a mandatory minimum contribution obligation
and the telephone number-based methodology are inherently unlawful and should be discarded.
Moreover, a number of commenters agree with NRTA and OPASTCO that only the proposal for
splitting contributions between exchange access and interstate transport providers would comply
with the requirement set forth in the Telecommunications Act of 1996 (1996 Act, the Act) that
calls for “equitable and nondiscriminatory” contributions from all interstate telecommunications
carriers. Lastly, NRTA and OPASTCO agree with those commenters that urge the Commission
to require all facilities-based broadband Internet access providers to contribute, regardless of

what contribution methodology it ultimately decides upon.

! Federal-State Joint Board on Universal Service, et.al., CC Docket No. 96-45, et.al., Second Further Notice of
Proposed Rulemaking, 17 FCC Rcd 24952 (2002) (SFNPRM).
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II. THE RECORD DEMONSTRATES THAT BOTH THE “CONNECTIONS-
BASED” PROPOSAL WITH A MANDATORY MINIMUM CONTRIBUTION
REQUIREMENT AND THE TELEPHONE NUMBER-BASED PROPOSAL
MUST BE REJECTED SINCE THEY ARE UNLAWFUL AND INHERENTLY
FLAWED
Except for the proponents of the original Coalition for Sustainable Universal Service

(CoSUS) “connections-based” proposal, commenters unanimously oppose both the modified

version of this plan, which now includes a mandatory minimum contribution requirement

(Proposal One), and the telephone number-based connections plan (Proposal Three).

Commenters explain that, even as modified by the Commission, Proposal One still suffers from

the same fundamental flaw as the initial CoSUS “connections-based” scheme: its failure to

comply with Section 254(d)’s requirement that every interstate telecommunications carrier must
contribute on an equitable and nondiscriminatory basis.> The record in this proceeding also
indicates that the telephone number-based proposal would likewise result in inequitable and
discriminatory contributions, since it relies upon a premise that is not rationally related to
identifying those carriers that actually provide interstate telecommunications services.’

Both Proposal One and Proposal Three continue to place the overwhelming majority of
the contribution burden on those carriers that provide end-users with a connection to the public

switched network. As the Commission’s recent contribution methodology staff study

demonstrates, local exchange carriers (LECs), who provide the vast majority of local end-user

? See, California Public Utilities Commission (CA PUC), pp. 14-16; Fred Williamson and Associates (FWA), pp. 7-
12; National Association of State Utility Consumer Advocates (NASUCA), pp. 20-21; Nextel, pp. 9-11; National
Telecommunications Cooperative Association (NTCA), pp. 3-4; SBC/BellSouth, pp. 15-18; TracFone Wireless Inc.
(TracFone), pp. 17-22; United States Telecom Association (USTA), pp. 4-6; Verizon, pp. 9-12; Verizon Wireless,
pp- 8-10; Western Alliance, p. 12.

? See, CA PUC, pp. 22-29; Consumers Union, Texas Office of Public Utility Counsel, Consumer Federation of
America, Appalachian People’s Action Coalition, Center for Digital Democracy, Edgemont Neighborhood
Coalition, and Migrant Legal Action Program (Consumers Union, et al), pp. 13-15; FWA, pp. 20-21; Nextel, pp. 15-
18; NTCA, pp. 3-4; SBC/BellSouth, pp. 15-22; TracFone, pp. 24-26; USTA, pp. 4-6; Verizon, pp. 9-12; Verizon
Wireless, p. 18; Virgin Mobile USA, pp. 17-18; Western Alliance, p. 12.
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connections, would be responsible for at least fifty percent of total universal service
contributions under either of these two plans.4 Conversely, interexchange carriers’ (IXCs)
contribution requirement under both Proposal One and Three would be largely reduced, as was
the case with the original CoSUS plan.” Specifically, in 2004, IXCs’ share of the contribution
responsibility would be reduced by fifty-five percent under Proposal One and by seventy-three
percent under Proposal Three, as compared to their share under the Commission’s modified
revenues-based system.® Thus, carriers that merely provide exchange access to carriers that
actually transport calls across state lines would be forced to shoulder an inequitably
disproportionate share of the contribution responsibility. Clearly, neither Proposals One nor
Three would result in interstate transport providers contributing on a basis that could reasonably
be considered “equitable and nondiscriminatory,” as Section 254(d) demands.

Commenters also highlight the fact that Proposal Three’s use of telephone numbers
assigned to end users is not a rational basis for identifying “[e]very telecommunications carrier
that provides interstate telecommunications services.”’ In its comments, NRTA and OPASTCO
pointed out that telephone numbers assigned to end users do not enable them to secure interstate
transmission at all unless they establish a presubscribed or other (e.g., prepaid card or dial-
around) relationship with a carrier that actually provides transmission service across state lines.”
Additionally, Nextel has correctly stated that “a numbers-based plan would explicitly hand a free
pass to broadband providers — who [also] do not use telephone numbers at all in the provision of

”9

telecommunications — from any contribution obligation in the future.”” Therefore, the use of

* Commission Seeks Comment on Staff Study Regarding Alternative Contribution Methodologies, CC Docket No.
96-45, et.al., Public Notice, FCC 03-31, pp. 6, 8 (rel. Feb. 26, 2003) (Staff Study).

3 See, FWA, pp. 8-9; NASUCA, p. 20; NTCA, p. 3; SBC/BellSouth, pp. 15, 18.

® Staff Study, pp. 6, 8.

7 See, SBC/BellSouth, pp. 17-18; Verizon Wireless, p. 18; Virgin Mobile USA, p. 17.

¥ NRTA and OPASTCO, p. 7.

? Nextel, p. 15.

NRTA and OPASTCO Reply Comments 4 CC Docket No. 96-45
April 18,2003 FCC 02-329



telephone numbers is an inappropriate basis for identifying the service providers who are
required to fund the universal service mechanisms.

The record in this proceeding also indicates that the addition of a mandatory minimum
assessment to either the modified CoSUS plan or to a numbers-based approach would not bring
either proposal into compliance with the Act.'” SBC/BellSouth agrees with NRTA and
OPASTCO that, while a minimum contribution obligation from IXCs and other primarily non-
connections based carriers would guarantee that these carriers at least contribute something to
universal service, such contributions would not have a reasonable correlation to those carrier’s
actual interstate activities.'' For instance, requiring entirely non-connections-based interstate
carriers, such as long-distance resellers, to contribute based upon one percent of their annual
interstate revenues would not appropriately reflect the entirely interstate service that they
provide. These and other interstate carriers would still be sheltered from fulfilling their statutory
lead role in contributing to universal service.

Commenters have recognized that both Proposal One and Proposal Three are unlawful
since they place the vast majority of the contribution burden on providers of exchange access,
who are merely adjuncts to the state-boundary-crossing services provided by interstate transport
carriers. Furthermore, the mere addition of a minimum contribution requirement to a
methodology that fails to assess the clearest and most essential interstate telecommunications
carriers still contravenes Section 254(d)’s requirement that that all interstate carriers contribute

“on an equitable and nondiscriminatory basis.”

1% See, TracFone, p. 19; USTA, p. 5; Verizon, p. 9; Virgin Mobile USA, p. 6.
' See, SBC/BellSouth, p. 15. See also, NRTA and OPASTCO, pp. 4-5.
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III. THE COMMISSION SHOULD FOCUS ON CONSTRUCTING A LAWFUL
“CONNECTIONS-BASED” CONTRIBUTION METHODOLOGY BASED UPON
SPLITTING CONTRIBUTIONS BETWEEN SWITCHED TRANSPORT AND
ACCESS PROVIDERS
A number of commenters agree with NRTA and OPASTCO that of the three

“connections-based” proposals, only Proposal Two, which would assess contributions on both

interstate transport and exchange access providers, lawfully complies with the Act’s mandate for

equitable and nondiscriminatory contributions.'””> Comments in this proceeding demonstrate that
an approach that evenly divides each “connections-based” contribution between the long
distance provider and the local service provider would result in every interstate carrier
contributing “on an equitable and nondiscriminatory basis” as required by Section 254(d)."* This
is because all interstate telecommunications requires both a connection to a local distribution
network and a connection to an interstate transport provider. As SBC/BellSouth point out, a split

“connections-based” methodology would also comply with the Commission’s own universal

service principle of competitive neutrality,'* since it would be consistent in assessing

connections to the actual interstate transmission network, regardless of who provides them or
how the function is achieved."

Moreover, Proposal Two is administratively workable. Commenters confirm that IXCs
do have the information needed to determine their switched-transport-based contribution

obligations under this proposal.'® Specifically, IXCs could determine their universal service

contributions on the basis of end-user information that they already collect for billing and other

12 See, FWA, pp. 3, 17-20; Qwest, p. 4; SBC/BellSouth, pp. 8-15; USTA, p. 2, 6-8; Western Alliance, pp. 26-28.
13 See, FWA, p. 18; SBC/BellSouth, p. 14; Western Alliance, p. 27.

4 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Rcd 8776,
8801-8802, paras. 47-48 (1997).

15 SBC/BellSouth, p. 14.

16 See, Qwest, p. 5; SBC/BellSouth, p. 10; USTA, p. 6; Western Alliance, pp. 27-28.
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service related purposes.'” However, if IXCs persist in their claims that LECs will not provide

information and/or that they cannot derive the information about their customer connections

themselves, then the Commission should assess IXCs’ transport network share of the
contribution obligation on the basis of each IXC’s relative share of total interstate end-user
revenues, as some have suggested.'®

While there is still work that needs to be done on Proposal Two — particularly in regard to
devising a rational system for determining capacity-based assessments'® — this is the only

“connections-based” proposal that has emerged thus far that is consistent with the plain language

of Section 254(d). Therefore, the Commission should abandon Proposals One and Three and

focus its efforts on fashioning a workable and sustainable system where “connections-based”
contributions are split between switched transport and exchange access providers.

IV.  REGARDLESS OF ITS ULTIMATE DECISION REGARDING THE
UNIVERSAL SERVICE CONTRIBUTION METHODOLOGY, COMMENTERS
URGE THAT THE COMMISSION REQUIRE ALL FACILITIES-BASED
BROADBAND INTERNET ACCESS PROVIDERS TO CONTRIBUTE
Several commenters note that one obvious step to “ensure the stability and sufficiency of

20 would be to

the universal service fund (USF) as the marketplace continues to evolve
simultaneously require all facilities-based broadband Internet access providers to contribute to

universal service as part of any further revisions to the contribution methodology. *'

17 According to Qwest, “in some cases [...] information is obtained by the IXC directly from end users; in others,
the information is obtained for billing purposes from the LEC through Customer Account Record Exchange or other
means.” Qwest, p. 5.

'8 See, Qwest, Attachment A, p. 1; SBC/BellSouth, pp. 9-10; USTA, p. 7. See also, NRTA and OPASTCO, p. 6.

" For instance, the CA PUC “recommends that [capacity-based] assessments for multi-line business connections be
restructured to avoid the large jumps in assessments between tiers indicated in the SFNPRM.” CA PUC, p. 17. This
is because, as currently proposed, “they will adversely impact purchase and upgrade decisions at or near the tier
boundaries.” Western Alliance, p. 28. See also, NRTA and OPASTCO, pp. 10-12.

0 Federal-State Joint Board on Universal Service, et.al., CC Docket No. 96-45, et.al., Further Notice of Proposed
Rulemaking, 17 FCC Red 3752, 3759, para. 15 (2002).

2l See, FWA, pp. 5-6; NTCA, p. 3; Qwest, p. 2; USTA, p. 10; Western Alliance, p. 6.
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Commenters agree with the Commission that it already has the authority under Section 254(d) of
the 1996 Act to adopt such a measure.”” As the Commission is aware, since consumers continue
to use broadband platforms and Internet Protocol (IP) networks as substitutes for traditional
voice services, interstate usage continues to migrate away from carriers who currently contribute
to universal service. Broadening the list of contributors to include all facilities-based broadband
Internet access providers would ensure that this trend does not destabilize the fund further.

As FWA correctly asserts, since service providers utilizing broadband platforms and IP
networks also provide “access to the public network and [are] capable of transmission of
telephone calls to subscribers on the public network, it is appropriate that all facilities-based
providers of broadband [...] should be assessed.” More importantly, requiring all broadband
Internet access providers to contribute would broaden the contribution base, thereby ensuring
that the USF will not be “reliant on a smaller, less-diversified group of contributors.”**
Furthermore, as USTA notes, requiring facilities-based broadband Internet access providers over
all platforms to contribute would ensure that there is parity in how all broadband transmission
service is treated as part of the Commission’s universal service assessment process.”> Thus, by
requiring all facilities-based broadband Internet access providers to contribute to the fund, the
Commission can at once ensure the future stability and sufficiency of the USF and also eliminate

the growing potential that its contribution rules will skew a consumer's choice of broadband

provider.

2 See, NTCA, p. 3; Western Alliance, p. 6. See also, Federal-State Joint Board on Universal Service, CC Docket
No. 96-45, Report to Congress, 13 FCC Red 11501, 11534-11535, para. 69 (1998).

B EWA, p. 5.

#* Arch Wireless Operating Company Inc., p. 10.

3 See, USTA, p. 10.
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V. CONCLUSION

The record demonstrates that of the three “connections-based” methodologies proposed

in the SFNPRM, only Proposal Two can satisfy the Section 254(d) requirement that all interstate

telecommunications carriers must contribute to universal service on an equitable and

nondiscriminatory basis. NRTA and OPASTCO agree with the majority of commenters that

urge the Commission to reject Proposals One and Three and devote its attention to perfecting a

methodology that splits “connections-based” contributions between switched transport and

exchange access providers. NRTA and OPASTCO also strongly urge the Commission to require

all facilities-based broadband Internet access providers to contribute to universal service as part

of any future revision of the contribution methodology.

April 18, 2003

NRTA and OPASTCO Reply Comments
April 18,2003

Respectfully submitted,
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